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BIIIIOBIJAJBHICTDH IOPUJUYHOI OCOBU Y KPUMIHAJILHOMY IIPABI
Y PO3PI3I IPABOCYB’€EKTHOCTI LITYYHOI'O IHTEJIEKTY

Anomauin. B cmammi po32isanymo oKpemi 03HaAKU Npasoeozo (eHoMeHy 1opuoudHoi ocoou, 8 momy
yucui wooo 00ca2y i 3MICmy HOpMAmMueHo20 hopmyntoeanHs “6i0 imeHi ma 6 iHmepecax” HOPUOUUHOT
ocobu, ske 3axpinaene y Kpuminanonomy Koodexci Vkpainu, a mak camo meopemuunux acnexmie
3acmocyéants 00 HOpUOUUHOi 0coOU  3ax00i8 KPUMIHANbHO-NPABOBO2O Xapakmepy. Bucnoeneno
ap2ymeHmosane npunyuweHts, o OOHUM 3 OCHOBHUX 3A80aHb NOABU Y NPABOGOMY NPOCMOPI (heHOMeHY
HOpUOUYHOI 0cobU 6 AKOCMI NOBHOYIHHO20 CY0 '€Kma Npagosux GIOHOCUH C8020 YACY BUCMYNANd
HeoOXIOHICMb 8UBEOeHHS 3-NI0 PUOUUHO20 KOHMPOJIO MA GI0N0IOATILHOCMI 6CIX 3aYIKAGIEHUX (DI3UUHUX
oci6. Hadinenns ropuouunoi ocobu kameeopicio NeGHUX IHMEPeCi8 pO32IAHYMO 68 SKOCMI aKmy
anmponomopizayii, mob6mo nepeneceHHs Ha IOPUOUYHY OCOOY NOZUMUBHUX | HE2AMUBHUX PUC MA O3HAK
oOuHU. Bio numans, sKi nos’s3ani 3 npasosumu acnekmamiu HpuoudHoi ocoou, aemopom 30ilCHEHO
nepexio 00 NpobIeMamuKku npago8oco CMAmycy ai2OPUMMY WIMYYHO20 IHMeENeKmy, 6 MoMYy YUCTE
Modcnusocmi ma(abo) OoYitbHOCMI BUSHAHHSL 1I020 CYO '€KMOM NPasosiOHOCUH. /[ 6i0no6ioi Ha numanHs
wWooo medc i cnocobig Gi0n0GI0ANILHOCMI OPUOUYHOI 0COOU aAbO aANCOPUMMY WIMYYHO2O0 [HMENeKmy
BUCOKO20 CMYNEHIO A8MOPOM 3aNPONOHOBAHO WYKAMU CIAOKI MICYs no aHANO2I 3 MAKUMU y JHOOUHU.
Bucnoesneno nponozuyii w000 600ckoHaneH s HOPM YUHHO2O 3AKOHOO0ABCMEa YKpaiHu.

Kniouosi  cnosa: anmponomopghizayis, —ingopmayia, KpuminaibHe Nnpaeo,  KPUMIHATbHA
8I0N0GIOANbHICIY, KPUMIHAIbHE NPABONOPYUIEHHS, T0PUOUYHA 0c00d, 3aX00U KPUMIHATbHO-NPABOBO2O
Xapaxmepy, WMYYHULl IHMeNeKm, Npasosa NEepPcoHd, GIPMYanbHe YMBOPEHHS, HeNnpasoMipHa 6u200d,
npaeosutl inmepec, 6i0 iMeHi ma 6 IiHmepecax, Cy0'€Km NpPaBoGIOHOCUH, YNOBHOBAJCEHA 0C00a,
Kopnopayis, dokmpuna respondeat superior, dokmpuna alter ego, actus reus, mens rea, €CIL/I, npasa
JIOOUHU, BEPXOBEHCIMBO NPAsA, npasosa eusnavenicmv, lex scripta, nullum crimen sine lege.

Summary. The article examines certain features of the phenomenon of a legal entity, including the
scope and content of the regulatory wording “on behalf of and in the interests of ” a legal entity enshrined
in the Criminal Code of Ukraine, as well as theoretical aspects of application of criminal law measures to
a legal entity. The author makes a reasoned assumption that one of the main reasons for the emergence of
the legal entity phenomenon as a full-fledged persona of legal relations was the need to remove all
interested individuals from legal control and liability. The author considers the granting of a legal entity
with a category of certain interests as an act of anthropomorphisation, i.e. transfer of positive and negative
human traits and characteristics to a legal entity. From the issues under consideration, the author moves
on to the legal status of an artificial intelligence algorithm, including the possibility and/or expediency of
recognising it as a persona of legal relations. To answer the question of the limits and methods of liability
of a legal entity or a highly developed artificial intelligence algorithm, the author proposes to look for
weaknesses by analogy with those of a human. The author makes proposals for improving the provisions of
the current legislation of Ukraine.
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IlocranoBka nmpo6aemu. [TuTanHs BIAMOBIIATBLHOCTI OPUINIHOI 0COOM B KPUMIHATIBHO-
IIPABOBIM cdepi MPOoIOBXKYE MPUBEPTATH HANCKHY yBary [12, c. 244-248; 13, c. 700-702], B
TOMY YHCII, 3 ONNIAJYy Ha TOCTYNOBE 3aKpiIUICHHS BIpTyaJbHOro (opMary 3KHUTTEBOTO
npoctopy [14] 3 oOpraHiyHUM MEpPEXOJOM 3HAYHOI YAaCTKH COIIATbHUX, EKOHOMIYHUX,
MOJIITUYHUX 1 MpaBOBUX MO y MertaBcecBiT [15, c. 40-68], cioHykaTH 10 AUCKYCIH, a Tak
caMO HECIOJIBaHMM YHMHOM BHUBOJIUTH Ha MPOOJEMATHUKy MOKIMBOCTI Ta(abo0) AOLIBHOCTI
MpaBoOBOi Cy0’ ekTHBI3alil mTyyHOoro iHTenekry (mam — L) [16, c. 98-102; 17, ¢. 123-136; 18,
c. 146-164] mopy4 3 JOCTIPKEHHSIM IIPABOBUX O3HAK (DEHOMEHY JCIICHTPATI30BaHOI IOPUANYHOT
ocoom [19, c. 132-139], B skiii BiACYTHI 3BUYHI JUIsl KPUMIHAJIBLHOTO TpaBa CIy>KOOBI 0coOu
(cy0’€eKTH KpUMIHAJIBHOTO MPAaBONOPYLIEHHS) Y PO3YMIHHI BUKOHAHHS HUMH OpraHi3aliiHo-
pOo3nOpsIIYUX a00 aIMIHICTPATUBHO-TOCTIONAPCHKUX (DYHKIIIH.

[Ticnsa Ginmplre HiXK ASCATHIITTS 3aCTOI0, IHCTUTYT 3aCTOCYBAHHS 3aXO/liB KpUMIHAIBHO-
mpaBoro xapakrepy mozo wopuandaux ocid (Pozain XIV-1 3aransnoi yactunu KK Ykpainn)
MOCTYIOBO 00’ €KTUBYETHCS y Cyn0Bii npaktuii [10].

B6avaroTbes migcTaBu JUISl TPUITYIIEHHS, IO CBOTO 4Yacy OJHHM 3 OCHOBHHX 3aBJ/IaHb
MOSIBU Y TIPAaBOBOMY MPOCTOPi (PEHOMEHY IOPUAMYHOI OCOOM, CKOpIIl 3a BCE, BHCTYyMala
HEOOX1HICTh BUBEJICHHS 3-T1J FOPUIAYHOTO KOHTPOJIIO Ta BIAMOBIAAIEHOCTI BCIX 3alliKaBICHUX
¢b131nyHNX 0ci0 (3aCHOBHUKIB, IHBECTOPIB, YUACHUKIB TOIIO, SIKI BOJIUIM KapAWHAIBHO MO30yTHCS
nepeOyBaHHs y TIPaBOBOMY CTaTycCl, IKMH CHOTO/IHI y BITYM3HSIHOMY 3aKOHOJABCTBI IMEHY€ETHCS
“¢i13uyHa ocoba-mianpueMens”’ 3 yciMa CyIyTHIMH PU3UKAMU BTPATH XKUTTS, 30POB’s, MaiiHa
Ta IHIIUX aKTHBIB, POAWHH, CBOOOIM, YECTi 1 TIHOCTI Ta IHIIWX BAXKJIUBUX Oyar) MUIIXOM
BUHAXOJy BIPTyaJbHOT'O YTBOpPEHHS, sike He Mae (izuyHOi 00onoHku (HaTomicTh, I moxke
OyTH 00’€KTMBOBAaHUHN y TIEBHOMY BHUPOOiI pOOOTOTEXHIKM 200 B KOHKPETHOMY QJITOPUTMI, IO
Ha/IJIEHUI KOTHITUBHUMU BJIACTUBOCTSIMU), SIKE HEMOXKJIMBO 3YCTPITH B OTOUYKOYOMY IIPOCTOPI
MaTepiaibHUX 00’€KTIB, 3 SIKUM HEMOXXJIMBO BCTAHOBUTU OE3MOCEPETHIO KOMYHIKAIliIO (JIHIIe
4yepe3 BIIIUICHUX TOCEPEIHUKIB, 10 MEBHUM YMHOM HAraaye PeJiriio), Mpo iCHYBaHHS SKOTO
Ji3HAOThCS Jumie 3 mnamnepiB (Hanpuknaza, Cratyry, Ilomoxkenns abo Butiary 3 €numnoro
JEP>KAaBHOTO PEECTPY HOPUIAWYHUX 0Ci0, (PI3UYHUX OCIO-MIAMPUEMIIIB Ta TPOMAJICHKUX
dbopmyBanb ToII0). TOXK Take yTBOpEHHs 0a3yeThCcs HE Ha 00’ €KTUBHUX (DAKTOpax Ta 3aKOHAX
MPUPOJIU, HATOMICTh Ha MIAIPYHTI KOJEKTHBHOI YroJy, HOTO MisIIBHICTH BiOYBA€THCS TIIBKU
yepe3 MaHidecTaii IHIMX 0ci0 (30Kpema, YyIIOBHOBaXKEHUX (PI3UUHUX OC10) TOLIO.

Takoxx BOa4yarOThCS IMiJICTAaBU TPHITYCTUTH, 110 B MOMEHT IIOSBH Ta TMOIIAPEHHS
(deHoMeHy IOpUAMYHOI OCOOHM IIJIKOM NPUPOJHO BHUHUKAJIO MUTAHHA TMPO Te, SK MOZIiOHE
BIpTyaJibHE YTBOPEHHS MOXXE€ HECTH BIJIMOBIJANbHICTb, B TOMY 4HMCIl (iHAHCOBY, MallHOBY,
JIOTOBIpHY, IMBIILHY Ta KpUMIHAIBHY. Take came MUTaHHS ChOTOHI MOCTAE IO BiJHOIICHHIO
no I, ko po3rasgacTbcsi MOKIMBICTh BU3HAHHS MOTO KBa3i- a00 MOBHOILIIHHUM CY0’€KTOM
MPaBOBIAHOCHH. BiAmoBine Ha 1€ MHUTAHHA CIiJ OIYKaTH Yy IUIOMIMHI CIAOKUX MICIh
(Bpa3IMBUX TOYOK), SKUMHU JUIsl JIFOAMHH € JKUTTA Ta 3J0pOB’S (IO MOMEHTY BiJIMOBH
OUIBIIOCTI JIep>KaB BiJl CMEPTHOI KapH Ta TUIECHUX MOKapaHhb), ocoducra ceobosa (cT. cT. 60 —
64 KK VYkpainun), maiino Ta inmi aktusu (ct. cr. 53, 58, 59 KK Vkpainm), npaBo obGiiimaru
MEeBHI Tocaau YW 3aiMatucs TeBHO JisuibHICTIO (cT. 55 KK Ykpainu), HasBHICTH
BIICBKOBOI'O, CIIELIAJLHOTO 3BaHHS, paHry, yuHy abo kBamidikauiiiHoro kiuacy (cr. 54 KK
VYkpaian), BAMYIICHICTh IPUMYCOBOT'O BUKOHAHHS TPOMAJCHKUX 200 BUIIPABHUX POOIT (CT. CT.
56, 57 KK VYxkpaiau), 1y 1opuaudaHoi 0coOu — MaifHO Ta 1HII aKTHBU (3aXOAW KPUMIiHAILHO-
PaBOBOTO XapakTepy y Burisal mrpady — cT. 96-7 KK Ykpainu abo xoHdickarii — ct. 96-8
KK VYkpaian), MmoxauBicTh icHyBaHHsA (TikBigaris — cT. 96-9 KK Vkpainu) Toro.

Mix TuM, BIACYTHICTh y IOPHAMYHOI 0COOM Iymri, COBICTi, CBIZOMOCTI 1 BOJi (3a 1m0
nicns BianoBigHOI mpoMoBHu [lanu Pumcekoro Inokentis |V mig gac JlioHCcbkOTO cOOOpYy
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1245 p. [9, c. 97, 152, 209-215] mpomoBKyIOTh JOPIKaTH KOPIIOPAISAM Ta IHIIAM FOPUIAIHIM
ocobaM, a TaKOX POCIMHAM Ta TBApUHAM, KPIM TOTO ChOTOJIHI 10 HUX JOAAI0Th MIKPOOPTaHI3MH
ta L) He 3aBaguna i y HaOyTTI cTaTycy MOBHOLIHHOIO Cy0’€KTa NMPAaBOBITHOCHH, SIKHH Yy
KOJHOr0 crocrtepiradya abo 3alliKkaBlIeHOi 0COOM HE BHKJIMKA€ IMOAMBY, CYMHIBY abo
3ayBak€Hb. BTiM, 3aNMIIa€ThCS BIAKPUTUM MUTAHHA MPO 3[ATHICTH, 3@ BIJICYTHOCTI BKa3aHUX
O3HaK JIyIIi, COBICTI, CBIJOMOCTI 1 BOJIi, BCTAHOBUTH CIPaBXKHINA “iHTepec” IOpUIUYHOT 0COOU
HE TUIBKH Y PO3YMiHHI MOTOYHOTO BU3HAYEHHS, fKE 3aKpimieHe y mpumitmi 1o cr. 96-3 KK
Vkpaian!, ane y OiIbIIl IIMPOKOMY TEOPETHMYHOMY CEHCi (ajke, 3a HAsABHOCTI MOTpeOH i
COILI1aJIbHOT 00YMOBIIEHOCT1, TEKCT HOPMATUBHOTO aKTy MOXe OyTH 3MiHEHHI, BUTIPABICHUN Ta
BJIOCKOHAJIEHUI), SIKIIO TaKWil I1HTEpeC NPHUHLMIIOBO MOXE BIJPI3HATHCA, a00 HaBMaKw,
CHIBIIAJATH 3 IHTEpECaMu 1 LUIAMH AISUIBHOCTI, SIK1 3aJ€KJapOBaHl y CTaTyTHOMY JOKYMEHTI
FOPUINYHOT 0COOH.

Pesynbratn  aHamizy HaykoBuX — nyOuaikamii.  JlocmipkeHHS — mpoOJIeMaTUKH
BIJMOBIAAIBHOCTI IOPUIMYHOI OCOOM Y KpUMIHAJIBHOMY IpaBi Oy/ie HEMOBHUM 0e3 BpaxyBaHHS
BHECKIB TakuX HayKoBLiB 1 mpakTtukiB, sk [LII. Augpymko, O.B. baynin, B.I. Bopucos,
P.B. Bepema, H.O.I'yropoBa, B.K.I'pumyk, O.M. Ipo3nos, 3.A. 3aruneii, K.II. 3anos,
[.I. Mutpodanos, O.0. MuxaiinoB, A.A. Mysuka, [.®d. Kopx, C.A. Jluxosa, A.C. HepcecsiH,
H.A. Opnosceka,  M.IL. IlanoB, O.®. Ilaceka, FO.A. Ilonomapenko, O.B. IlonoBuy,
B.C. Cotniuenko, B.B. Censcbka, B.B. Crammc, B.S. Tamiii, B.B. Tomuiit, C.O. XapuTtoHOB,
M.I. XaBpontok, IL.JI. ®puc, I'.3. fAApemko, A.M. Smenko Tomo, B ramy3i iHQOpMaLIHHUX
BIIHOCHH Ta mipaBoBoro ctatycy Il — Ha mijcTaBi 3HAYHUX BHECKIB TaKMX JOCTIIHUKIB, SK
O.A. bapanoB, K. benskoB, C.M. bpaitueBceknii, B.M. bpmwxkko,  O.I1. JI3p00aHb,
M.B. Kapuescokuii, [.D. Kopx, B.I'. [Tununuyk, H.A. CaBiHoBa Ta 6aratb0ox iHIITUX.

BriMm, cryniHb po3poOKHM 3a3HauE€HUX TEM [O3BOJISIE TMPOAOBKYBAaTH IOBHOIIHHI
JOCITIPKEHHSI 0€3 BTpaTH iX aKTyaJIbHOCT1 Ta HOBU3HU.

MeTo10 cTaTTi € BU3HAUYEHHSI OKPEMHX O3HAK MPAaBOBOTIO (peHOMEHY FOpUANYHOI 0cOOH, B
TOMY YHUCII OOCSTY 1 3MICTY HOpPMaTHUBHOrO (OpMYJIOBaHHA “‘BiJl IMEHI Ta B 1HTepecax’
IOpUINYHOI 0COOM, a TaK caMO TEOPETHMYHUX AacleKTIB 3aCTOCYBaHHS JI0 Hel 3aXojiB
KPUMIHAJILHO-TIPABOBOTO XapakTepy, y po3pi3l MHUTAHHSA MPO MOXKIUBICTH Ta JOIUIBHICTh
BU3HAHHS aJITOPUTMY IITYYHOTO 1HTENEKTY Cy0’€KTOM IMPAaBOBITHOCHH, B TOMY 4uCHi B cdepi
KPUMIHAJILHOTO MpaBa.

Buxiag ocHoBHoro marepiany. Ilonoxennsamu 4. 1 cr. 96-3 KK VYkpainu Bu3zHaueHo
HACTYIHI Mi/JICTaBU IS 3aCTOCYBaHHS JIO0 IOPUAMYHUX OCI0 3aX0JiB KPUMIHAIBHO-TIPAaBOBOTO
XapakTepy:

1) BuMHEHHS 11 YIIOBHOBa)XCHOK OCOOOI0 BijJ IMCHI Ta B IHTEpecax HOPUAUYHOI 0cOOU
NEBHUX KPUMIHAIBHUX MpaBomnopymeHs (.. 1, 4 — 6 4. 1 ct. 96-3 KK Ykpainn);

2) BUMHEHHSI i YIIOBHOB2XCHOK OCOOOK0 BiJl iMEHI FOPUAWYHOI OCOOM TIEBHHUX
KpUMiHaJbHUX npaBonopymeHs (1. 3 4. 1 ct. 96-3 KK Ykpainn);

3) HEBUKOHAHHS 11 YITOBHOBAKEHOIO 0CO00I0 MEBHUX 000B’SI3KiB, AKIIO 1€ MPU3BEIO J0
BYMHEHHS KPUMIHAIBHOTO MpaBonopymeHHs (““...He3a0e3neyeHHss BUKOHAHHS MOKJIaIeHUX Ha
il ynoBHOBakeHy 0cOOy 3aKOHOM a00 YCTAaHOBUMMHM JIOKYMEHTaMH IOPUAMYHOT OCOOHU

! Kpuminanbai npaBonopymeHnns, nependadeni crartsamu 109, 110, 113, 114-2, 146, 147, 152-
156-1, yacTuHaMH IpYToIO - 4eTBepTOrO cTaTTi 159-1, crarTsamu 160, 209, 255, 260, 262, 301-1 — 303,
306, 343, 345, 347, 348, 349, yactuHaMu TEPIIOIO 1 Apyror crtaTTi 368-3, yacTHHAMU TEPIIOKO 1
apyroto crarti 368-4, crartsamu 369, 369-2, 376-379, 386, 436, 437, 438, 442, 444, 447 uporo
Konekcy, BU3HAIOTHCS BYMHCHHUMH B IHTEpecax HOPUIUYHOI OCOOW, SKIIO BOHH NPHU3BEIH [0
OTpPUMaHHS HEIO0 HEMPAaBOMIPHOi BUTOAM 200 CTBOPUIIM YMOBH JUIsI OTPUMAHHS Takoi BUTOAH, a00 Oyiu
CIpsIMOBaHI Ha yXWJICHHS BiJ MepeadadeHoi 3aKOHOM BiAMOBIAAIBHOCTI.
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000B’s3KIB IIOAO0 BXKUTTS 3aXOJIB 13 3aM00IraHHs KOPYIIIIIi, 1[0 TPU3BENIO 10 BUMHEHHS OY/Ib-
SIKOTO 13 KPUMIHAJIBHUX MTPaBOMOPYIIEHb...”).

Tox, Ha TyMKY 3aKOHO/IaBIIS:

“gi0 imeni ma 6 inmepecax” IOPUANYHOI OCOOM MOXXYTh OYTHM BUMHEHI KPHUMIHAJIbHI
NPaBOMOPYIIIEHHS, BIAMOBIAAIBHICTh 3a sKI TepemdadeHa crartamu 206 1 306, gacTuHaMu
MepIIoro Ta Apyroro crarer 368-3, 368-4, crarrsimu 369 1 369-2 KK Ykpainm (. 1 4. 1 ct. 96-3
KK Vkpainm), crartsamu 109, 110, 113, 114-2, 146, 147, yactuHaMu APYror — YETBEPTOIO CT.
159-1, crarramu 160, 260, 262, 436, 437, 438, 442, 444, 447 KK Ykpainu (1. 4 4. 1 ct. 96-3 KK
VYkpainm), ctartsamu 255, 343, 345, 347, 348, 349, 376 — 379, 386 KK VYkpainu (1. 5 4. 1 ct. 96-3
KK VYxkpaian), crartsamu 152 — 156-1, 301-1 — 303 KK Vkpainu (1. 6 4. 1 ct. 96-3 KK Ykpaian);

TIBKU “6i0 imeni” (6€3BimHOCHO 10 1i iHTepecy) — crartsimu 111-1, 258 — 258-6 KK
VYkpainu (1. 3 4. 1 ct. 96-3 KK Vkpainn).

[Tepernik 3a3HaYEHUX KPUMIHATBHUX TPABOMIOPYIICHD € BUUEPITHHM.

Mix TUM, BIAMOBIAHO 0 MPHUHIUITY MPAaBOBOI BU3HAYEHOCTI (IMIEBHOCTI) SIK CKJIAJIOBOI
YAaCTHHM BEPXOBCHCTBA IIpaBa, Mae€ OyTH TapaHTOBaHE 3a0€3IICUCHHS JICTKOCTI 3’ SCYBaHHS
3MICTY TIOJIO)KEHBb 3aKOHY a00 1HIIIOTO HOPMATHBHOTO aKTy, IO BHCYBA€ MO BiJHOIICHHIO IO
KK Vkpainu neBHuil mnepenik BHUMOI, 30KpeMa, TaKUX SK IPO30PICTh Ta SICHICTh, YITKE
dbopmyntOBaHHS YMOB, 3a SKHX 3JIMCHIOETbCS OOMEXKEHHS 4YM T1030aBJIeHHS CBOOOIH,
000B’S3KOBICThH ONMPUJIIOTHCHHS HOPMATUBHO-IIPABOBUX aKTIB TOIIIO.

Ha menpumycTUMicTh TOPYIICHHS BKA3aHOTO MPHUHIUITY HEOJIHOPA30BO 3BEPTAB yBary
€CII y cBoiX pillIeHHSX, 30KpeMa:

e ycnpasi “T'emmen 1 ['eppymn mpotu Criomydenoro Kopomiscrea” (Case of Hashman and
Harrup v. The United Kingdom, Application Ne 25594/94) Bin 25.11.99 p. [20] — onniero 3
BHMOT, SIKa BHIUIMBAE 31 CIOBOCIONYYEHHS ‘“BCTAHOBJIEHUN 3aKOHOM™, € mepeadadyBaHiCTh,
HOpPMY HE MO>KHA BBa)KAaTH ‘‘3aKOHOM’, SIKIIIO BOHA HE C(hOPMYIJILOBAHA JIOCTATHBO YITKO, 110 1€
0c001 MOXKJTBICTh KEPYBATHCS I11€10 HOPMOIO Y CBOIX JIISIX;

e y cnpasi “ITyxk npotu Ectonii” Bixg 10.02.04 p. (Case of Puhk v. Estonia, Application
Ne 55103/00, 10 February 2004) [8] — kpuMiHaJIbHE TIPAaBO HE MOBHHHO HAMIPHO TIYMAYUTHCS
Ha IIKO1y OOBUHYBAaY€HOMY, MPABOIOPYIICHHS Ma€ OYTH YITKO BCTAHOBJICHO B 3aKOHI,

e y crpagi “€noeB npotu Ykpainu” Big 06.11.08 p., 3asBa Ne 17283/02 (Case of Yeloyev
v. Ukraine) [21] — cyn BBaxkae, 1m0 BiJCYTHICTh YiTKO C(OPMYJIbOBAHUX IIOJIOKEHD ...HE
BIJIMOBIIA€ KPUTEPIIO Mepe0avyBaHOCTI 3aKOHY;

e vy cnpasi “Hoik npotu Ykpainn™ Big 18.12.08 p., 3asBa Ne 48068/06 (Novik v. Ukraine)
[22] — womm i¥imerbess Tpo TMO30aBICHHS CBOOOAM, HAA3BUYANHO BaKJIMBOK YMOBOKI €
3a0e3MeueH sl 3arajJbHOr0 MPHHIUITYY IOPUAMYHOI BU3HAYEHOCTI, BUMOTa ‘“‘IKOCTI 3aKOHY Yy
po3yMiHHi 1. 1 ¢T. 5 KoHBeHIIli 03Havae, 1110 KOJM HAI[IOHATBHHMA 3aKOH Tiepe10avyae MOKIUBICTh
no30aBieHHs1 cBOOO/IM, TaKUil 3aKOH Ma€ OyTH JOCTaTHHO JOCTYIHUM, YITKO C(OPMYIHOBAHUM 1
nepeadavyBaHUM y CBOEMY 3aCTOCYBaHHI JUIsl TOTO, III00 BUKITIOYUTH Oy Tb-SIKHUI PU3HK CBABLILIS.

Kpim Toro, y cipasi “Crin ta inuii npotu Cnonydenoro Kopomnisersa” (Case of Steel and
others v. the United Kingdom, pimenns Bix 23.09.98 p.) [3] €CILJI 3a3nauuB, 110 yce mnpaso,
9y TO THCAHE, Y HEMHCaHe, Ma€ OyTH JOCTATHHO YITKUM, 100 JTO3BOJUTH TPOMAISTHHHOBI,
SKIIO BUHUKHE MOTpeda 3 HaJIeKHOI0 MOpaaolo, mepeadadyaTtd MEeBHOIO MIpPOI0 33 MEBHUX
00CTaBUH HACTIAKH, Kl MOKE CIIPUYUHHUTH TEBHA Jisl.

3 MpUBOY KPUMIHAJIBHOI BIAMOBIIATLHOCTI IOPUANIHUX OCIO a00 3aCTOCYBaHHS O HUX
3ax0/1iB KpuMiHaIBHO-TIpaBoBoro xapaktepy €CIIJI koHcTaTye mpaBo Aep:kaB BCTAHOBIIOBATH
TaKy BIAMOBIJAIBHICTh a00 3ampoBaKyBaTH BIAMOBITHI 3aX0JM 3a TEBHUX OOCTaBHH Ta
JOTPUMaHHS 3arajibHUX MPHHIMIIB, 30KpeMa, lex scripta (kpuMiHaibHa BiIIOBiIaIbHICTD
IOPHIMYHUX 0Ci0 Mae IPyHTYBAaTUCS Ha YiTKO chopMyIpbOBaHOMY 3aKkoHi), nullum crimen sine
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lege (memae 3moumHy i1 mokapaHHs Oe3 3akoHy), proportionality (mokapanHs Mae OyTH
MPONOPLIHHEM CKOEHOMY IpaBornopyiieHH), fair trial (ropuandni ocodu MaroTh mpaBo Ha
CTpaBeNIMBUAN CYJOBHIA PO3TJISI) TOMIO.

Tak, y cnpasi “Xendopa npotu Cnonxyuenoro Kopomisersa” (1997) [23] Cyn Bu3HaB,
0 KpUMIiHATI3alis HEeCIUIaTH TOJATKIB IOPUINYHOI0 0c0o00t0 He mopyirye KoHBEHINIo mpo
3aXUCT IpaB JIIOJUHU Ta OCHOBOIIOJOXKHUX cB0OOA. Y cmpaBi “O0’eananns “@epaiin ['eren
Trephadpiken” mporu [lseitnapii” (2001) [24] Cyn TakoX BHU3HAB, WO KpUMiHATI3aLis
’KOPCTOKOT'O NMOBOJKEHHSI 3 TBAPUHAMHU IOPUIUYHOI0 0c00010 He nopyrye KoHBeHI0 TomIo.

VY 3B’A3Ky 3 IMM BHHHMKAae MoTpeda 3°siCyBaHHSA 0O0CATY 1 3MICTY HOpPMaTHBHHX
(dbopMynroBaHb “BiJl IMEHI FOPUAMYHOI 0COOM™ Ta “B IHTEpEcax IOPUIUIHOI 0CO0U” .

['muOvHHe BU3HAYEHHSI 1HTEPECIB IOPUAMYHOI 0COOM BOAUAETHCS CKIIATHUM 3aBJAHHSM,
sIKe TTOTpeOye KOMIUIEKCHOTO aHami3y. MeTa Ta 1 1i JisJIbHOCTI, paBa Ta 000B’SI3KH OpraHy
OIEpaTUBHOTO YIPABIIHHS (AMPEKTOPA, pau TUPEKTOPIB a00 1HIIKUX KEPIBHUKIB), YHYACHHUKIB,
aKL1OHEPIB Ta TPYJOBOTO KOJIEKTHUBY MOKYTh OyTH 3’sICOBaHI Ha MiACTaBl MPaBOYCTAaHOBUYMX
nokyMmeHTiB (CTaTyTy, 3aCHOBHHMIIBKOIO JIOTOBOPY, 1HIIUX BHYTPILIHIX MOJOXEHb 1 MPaBUi, B
TOMY YHCIII IIOAO MpaB Ta 00OB’S3KIB YIIOBHOBA)KEHUX OCI0) Ta MOTOYHHUX PIIIEHB, 30KpeMa,
3arajqbHUX 300piB, OJHOOCIOHOTO (AMpeKTopa) abo KOJEriaJbHOTO OpraHy OIEePaTUBHOTO
yhpaBiiHHA (paau AUpeKTopiB). OIiHKAa KOPIOPATUBHOI KYJIbTypU MOXe OyTH 3/iiiCHEHa Ha
IiJICTaBl aHAII3Yy 3aJeKJIapOBAaHUX I[IHHOCTEH Ta €TUYHHMX MPHUHIIUINB, BHYTPIIIHIX MPABHI Ta
MpoLeayp, CHCTEMH MOTHUBALlll, 3a0X0YEHb Ta BUHATOPO, KOMYHIKAIL1I{HOT MOJITUKHU TOLIO.

3rizHo 3 monokeHHAMH TpuMiTku A0 cT. 96-3 KK Vkpainm mneBHi KpuMiHaIbHI
npaBonopyueHHs (iX BUUEpPIHUN NepeiK BKa3aHUH B TEKCTI 3aKOHY) BU3HAIOTHCS BUMHEHUMU
B iHTepecax IOPUAMYHOI OCOOM, SKIO BOHH MPHU3BEIH J0 OTPUMAaHHS HEI0 HEMPaBOMIpHOL
BUroaM ab0 CTBOPWJIM YMOBHM JUIsi OTPUMaHHS Takoi BUrojau, abo Oynu copsiMOBaHI Ha
YXHWJICHHS BiJl Iepe0aueHoi 3aKOHOM Bi/IITOB1IaJIbHOCTI.

Buknukae oOrpyHTOBaHMN CyMHIB TBEp/DKEHHS, IO I1HTEpEcaMd IOPUAWYHOI 0coou
(30Kpema, i aki10HepiB, 3aCHOBHUKIB 00 YUaCHUKIB, TPYAOBOTO KOJIEKTUBY 1, HABITh, KPETUTOPIB
TOIIIO) OXOIUTFOEThCSI HE TIABKU JIeTajdbHA MJiSUTbHICT, B TOMY YHCI IMOJO OJIepP>KaHHS
MPaBOMIPHOTO MPUOYTKY, ajie HATOMICTh: 1) oTpuMmaHHs He (HI3UYHOIO, aje came FOPUIUYHOIO
0c000r0 HEMPaBOMIPHOT BUTOM; 2) CTBOPEHHSI YMOB JIJIsl OTPHUMAHHS TaKoi BUTOMIU; 3) BUMHEHHS
I, CIPSIMOBAaHUX Ha YXUJIEHHS BiJ] epe0aueHoi 3aKOHOM B1IMOBIIAIbHOCTI.

B »xomHOMY HOpMAaTMBHOMY aKTi, CTaTyTi, IOTOBOPI, MOJOKEHHI, PIIICHHI 3arajibHUX
300piB 200 1HIIOMY JOKYMEHTI, SIKHI OKpPECIIOE€ 3MICT AISUTBHOCTI PO3TIISAYBAHOTO CyO’ €KTa
MIPABOBITHOCHH, HE BIIITYKAE€THCS BU3HAUCHHS 1HTEPECY IOPUAMYHOI 0COOU SIK CTIPSIMOBAHOTO
Ha BUYMHEHHS KPHUMIHAJIBHUX MPABOMOPYUIEHh a00 IHIIMX CYCHUIIBHO HEOE3MeYHUX [iSHb.
Ockinbku koMmmeTeHist il ¢yHmaTopiB ab0 yYacHUKIB MOIIUPIOETHCS HAa BCl MHUTAHHA,
MOB’A3aH1 3 CTBOPEHHSM, (PYHKIIOHYBAHHSAM Ta MPUIHHEHHSAM IOPUAWYHOI 0COOM, TO I[IIKOM
MPHUPOTHO came iM BHPINITYBaTH, IO caMe BXOAMTH B KOJO ii iHTEpeciB, a MO0 3HAXOAUTHCS
1103a M1OT0 MEKaMHU.

3BiJICH BUIUIMBAE MOXKJIMBICTH (POPMYIIOBAHHS TE€3U PO TE, 10 OTPUMAHHS IOPUIMIHOIO
0Cc000I0 HENpaBOMIPHOI BUTOAM, CTBOPEHHS YMOB JJisi OTPUMaHHS Takoi Buroau Ta(abo)
BUMHEHHS /11, CIPIMOBAHUX Ha YXWUJICHHS BiJ] MepeadayeHoi 3aKOHOM BiINMOBIAABHOCTI, a TaK
CaMO BUMHEHHS IHIIUX CYCHUIBHO HEOE3NMEYHHX [Iifl, MOKYTh HE CIIBIANATH 31 CIIPAaBXKHIMH
iHTEepecaMy IOPUANYHOI 0COOH, TOXK 3a3HAYEHI il MOXKYTh SABISTH COOOI0 HEBIPHO BUTIIyMadeHi
YIIOBHOBKEHOIO (PI3UYHOI0 0COOOF0 BiJIMOBITHO IIiJTi, 3aBAAHHS Ta IHTEPECH FOPUINYHOI OCOOH.
VY Oynb SIKOMy BUNAJKY JOCTIKEHHS MUTAHHS PO MOXKJIMBICTb 3aCTOCYBAHHS JIO OPUIUMYHOI
0c00M 3aX0/11B KPUMiHAIBHO-TIPABOBOT'O XapaKTepy HEOOX1THO HIyKaTH KpUTepii abo aprymeHTn
JUISL CIIPOCTYBAHHSI TAKOTO TBEPYKEHHS 11032 PO3YMHUM CYMHIBOM.
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Pa3oM 3 MM He BHUKIIIOYAETHCA, 10 HAAUICHHS IOPUAMYHOI OCOOM KATErOpI€r0 MEBHHUX
1HTEpECiB, KO MPH [IbOMY ITHOPYETHCS TO3UIIIS THUX 3alliKaBJIEHUX Cy0’ €KTIB, Ki (OPMYIOThH
HaIpsSIMKU 1 TIPIOPUTETH ii AISUIBHOCTI (30Kpema, ii akilioHepiB, 3aCHOBHUKIB a00 Y4YaCHUKIB,
TPYZAOBOTO KOJEKTUBY, KPEIUTOPIB TOIO), & TaK CaMO 3 ypaxyBaHHSIM Ii BIPTYyaJbHOIrO
XapakTepy ICHYBaHHS, II0 BKa3ye Ha BIJCYTHICTh KOTHITMBHHX BJIACTHBOCTEH, IMOYYTTIB,
CBIJJOMOCTI, LIJIECHPIMOBAHUX HaMIpIB, K 3aKOHOCIYXHSHHMX, TaK 1 CyCHUJIbHO HEOE3MEUHHUX
TOIIO, € aKTOM aHTpornoMmop(iszalii? MbOro yTBOPEHHs, TOOTO IEPEHECEHHS Ha FOPUIMYHY
0c00y MO3UTUBHUX 1 HETATUBHUX PUC JIOIUHHU.

AHnTponiomopdizaliisi OpUIAAYHOT 0COOM, SK 1 OYIb-IKOTO 1HIIONO aOCTPaKTHOTO
KOHIIETITY, MO’KE€ MaTH SIK IIO3UTUBHI, TaK 1 HEraTUBHI aCIIEKTH.

JIo MO3WTUBHUX € MIJICTaBU BIJIHECTH HACTYIIHI: 3pOCTaHHS 3arajibHOi JOBIpH, B TOMY
YUCIT, 3aBASKA TIOKPAICHHIO JOCTYIMHOCTI Ta 3pPO3yMUIOCTI, CTHUMYJIOBAHHS eMIIaTii Ta
CHIBUYTTA (CMIOHYKAHHS PO3IJISAATH IOPUINYHY 0COOy B SKOCTI 1ICTOTH, 1110 MOXKE BlAYyBaTH
MOYYTTsl, MAaTU BJIACHI MOTpeOM 1 1HTepecu, MOTpedyBaTH MIATPUMKHU Ta JTOOPO3UUINBOIO
CTaBJIECHHS TOIIO), CTHUMYJIOBaHHS CITIBIpallli Ta KOMaHAHOI poOoTH B cdepi 30BHINIHIX
3B’SI3KIB Ta B3a€EMOJIi1 BHYTPIIIHIX KOPIIOPATUBHUX CTPYKTYP, MiACUICHHS JIOSJIBHOCTI 3 OOKY
CHIBpOOITHUKIB, KJIIE€HTIB Ta 1HIIUX 3aI[IKaBJICHUX CTOPIH, CTBOPEHHS 00pa3y KBa3i-1HAUBIIA,
SKAW TIparfHe JeMOKPAaTHYHHUX IIHHOCTEHW, a TaK caMO PO3BUTKY Ta 1HHOBAIllM, IMiJBUIICHHS
BIIUYTTS HAJICKHOCTI 10 CIUIBHOTH (CHIPUHAHATTS B SKOCTI IIOBHOIIIHHOTO Cy0O’€KTa
MIPaBOBIIHOCHH CIIPHUSE MiICUJICHHIO BITYYTTS OUIBIIOT 3aTy4€HOCTI 10 CIIIBHOT AISJIBHOCTI Ta
HAJICKHOCTI JI0 TEBHOI CIPaBH), CTUMYJIIOBAHHS €TUYHOI IMOBEIIHKH Ta JOTPUMAHHS TICBHUX
CTaHJApTIB Yepe3 HaJUICHHS TO3WTUBHUMH JIIOJICBKUMU pPHUCAMH, 30UTBIICHHS MOTHBAII]
TPYJIOBOTO KOJICKTUBY, 3aCHOBHUKIB 200 YYaCHHKIB IIJITXOM HAJIJIEHHS MMEBHUMH IUISIMH Ta
aMOIIisIMH, BJOCKOHAJICHHS KOMYHIKallli OUTBIIO €MOINNWHICTIO Ta ii MOKpAIIECHHS 4Yepe3
BUKOPUCTaHHS JIIOJCBKMX o00Opa3iB Ta MeTadop, MOJETHIEHHS NPUUHATTA PIllIeHb 1070
MPOAYKTIB Ta IMOCIYT Yepe3 OTOTOXKHEHHS 3 IEBHOIO IOPUIUYHOI0 0CO00I0 TOIIO.

Jlo HeraTMBHMX acmleKkTiB aHTpornomop@izallli BOauaroThCs MiJICTaBU BIJHECTH HACTYIIHI:
MIJCWICHHS CY0’ €KTUBI3MY IiJi 4Yac NPUWHATTA pIlIEHb Yepe3 CXWIbHICTb 10 OUIbII
E€MOIIIHHOTO CTaBJICHHSI, IMEPEOIIBIIICHHS OYiKYBaHb IT0JI0 BiJIMOBIIALHOCTI Ta 1i HEAOCTATHS
BHU3HAYCHICTh, MAaHIMYJIIOBAHHS, HEETUYHA TOBEIIHKA, CXUJIBHICTh JI0 aHTPOMOIIEHTPUYHOTO
MUCJIEHHS (3BEpXHE CTaBJEHHS /0 IHIIMX Cy0’ €KTIB, KUBUX ICTOT Ta NPUPOJIU B IIIOMY,
MPOTUCTABJICHHSI HUM), 3HUKEHHSI €KOJIOTIYHOT CBIJOMOCTI Ta IHIIMX PI13HOBUIIB COIIabHOT
BiJINIOBITAIBHOCTI, MIJACHJIEHHS MIKJIYBaHHS MPO YMOBHUX ‘‘CBOIX”’, 3HMKEHHS KPUTHYHOTO
MUCIICHHS TOIIO.

VY cBotO uepry, IUCKycis mo0 MoxMBOCTI HafgineHHs LI meBHOTO CcTymeHI0 PO3BUTKY
CTaTyCcOM TMPaBOBOi MEPCOHU, TOOTO, BU3HAHHS CYO €KTOM IPABOBITHOCHH, MiJ Yac SKOi
OJHUM 3 apryMeHTIB BHCTYNAa€ Te3a IPO BIJCYTHICTh Yy HBOTO CBIIOMOCTI abo iHIIMX
BJIACTUBOCTEH JIFOIMHU, MOXKE OYTH PO3B’si3aHa K 32 PaxXyHOK BHU3HAHHS TOTO (pakTy, mio BCi
OCHOBHI Cy0’€KTH MpaBOBiTHOCHH ((i3udHa 0c00a, FOPUANYHA 0c00a, IepKaBa) € pI3HUMH 1 HE
CXO’KMMH OJIMH Ha OJIHOTO, TaK 1 nuiaxoM anTponomopdizamii LI 3a ananoriero 3 opuAMIHOO
0c00010, 3aJIE’KHO BiJl TPABOBUX Ta KYJIbTYPHHUX BIOJ00aHL 00 CBITOTIISTY.

2 AHTporioMopdizM (Tper. avOpmmog — TIOMHA, TPEIl. LopQY — BUIIIA, GopMa) — Yo TiOHeHHS
Oy/Ab-40ro, 10 HE € JIIOJUHOI0, J0 JIIOAMHU abo mepeHeceHHs il (i3MYHMX Ta IHTENEKTyalbHHUX
BJIACTUBOCTEH Ha ICTOT, pedl Ta SIBUIA HABKOJMIIHBHOTO CBITY. Jlo aHTpomoMopdi3My HAJIEKUTH K
30BHIIIHE YMOAIOHEHHS 10 JIIOJUHHM, 30KpeMa, B MpOMNopuifx, (opmi, pucax 30BHIIIHOCTI Ta
aTpuOyTax, TaK 1 32 MOTHBAIlISIMH, HAMIpAaMH Y1 eMOITisIMH [25].
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Amxe cy0’eKTaMu TPaBOBIHOCHH Ha CHOTOJHI MOXYTh OyTH HE TUIBKM BHIIE3ragaHi
IpaBOBI TEPCOHHU, ajie TAKOXX KOPIHHI HApOaM, IOJCpKaBHI TOJITUYHI OpraHizamii, 3a
JIOTIOMOT 010 SIKMX 3/11MCHIOETHCS IIPaBO HAPO/IIB HA CAMOBHU3HAYEHHSI, OKpPEMI [IPaBOBI PEIIIKTH,
30okpema, CyBepennuit BiiicbkoBuit Opaen ['ocmitanbepiB CB. loanHa €pycanmMcbKoOro
Ponocy it Manetu (Sovereign Military Hospitaller Order of St. John of Jerusalem of Rhodes
and of Malta, ckopoueHo — MasbTIMCBKHI OpJIeH), AKUI MIATPUMYE AUILIOMATUYHI BITHOCUHU
3 104 nepxaBamu [4] a00 aaMiHICTPAaTUBHUHN LEHTP KaTOJHMIBKOI HepksH [11, c. 45-64], axwuii
3aJIEKHO BiJ] 0OCTaBUH BUKOpPUCTOBYE HaiimMeHyBaHHs Cesatuii IIpecton [6, c¢. 829-859], abo
Micro-aepxaBa Batukan [2, c. 56], mo 103BoJis€e MaTH Kyaud OUIBINI 30BHINIHBOMOIITHYHI
MO>KJIMBOCTI, HI’)K Y OKPEMHUX CYYacCHHUX JEpPKaB.

KpiMm Toro, 3ycTpiyatroTscs 1 JOBOJI €K30THYHI TpaBoBl epconu. Tak, y 2016 p. 3akoHoM
Hogoi 3enannii “Te-ABa-Tynya” (Te Awa Tupua — Whanganui River Claims Settlement —
Bill) [7] piuxa Banranyi Oyna orosoiieHa HaJiJI€HOIO BJIACHUMH IOPUANYHUMU NPAaBaMU, YUM
Oyno yTBOpeHO HOBHUU MpaBoBUil cy0’ekT. Piuka BaHranyi Ha 3aKOHO/JaBYOMY PiBHI BU3HAHA
KUBHM Ta HETOIIILHUM IIUIMM, BOHA € €IMHOI CYTHICTIO BiJ Tip JO MOpS, BKIIOYArOYH BCl
¢i3ugHi Ta MeTadi3uyHI eaeMeHTH. MicIeBl )KUTEJl BBAXKAIOTH il CBOIM IpEaKOM (10 pedi, Y
npeamOyii 10 Koncturyiii Ykpainu Tak caMo BKa3yeThCsl HAa YCB1IOMJICHHS BIAMOBIAATBHOCTI
nepen borom, momepenHiMHM, HUHINIHIM Ta TPUHACIIHIMU MOKOJIHHSAMHU SIK HACKPI3HUMH
JaHKaMU cy0’€KTiB MPAaBOHACTYITHUIITBA).

Tox, aprymeHTanis 1m0OAO0 MOXJIMBOCTI BU3HAHHS PO3BUHYTOI Qopmu anroputmy I
Moxe OyTu 30araueHa aprymMeHTaMud 3 HEOdiKyBaHOi cdepu, a came — (HEHOMEHY
BIJIMMOB1TAJIBHOCTI FOPHIANYHOI 0COOM B KPUMIHAJIBHO-TIPABOBIiH cdepi.

[ToBeprarounce 1m0 cT. 96-3 KK Vkpainu, BOauaroTbcs TMiACTaBU 3a3HAYUTH, IO
HOpMaTuUBHE (OpPMYIIOBaHHS “‘OJlep’KaHHS HENPaBOMIPHOI BHUIOAM IOPUIUYHOIO 0C00010”
MOPOJKYE HU3KY MUTAaHb, 30KpEeMa, I0J10:

1) NpUHIMITOBOT MOKJIMBOCTI OJICP)KaHHS FOPUIUYHOI OCOOOI0 HEMPAaBOMIPHOI BUTOJIH
(rpolIOBUX KOIUTIB YM 1HIIOrO MaiiHa, mepeBar, NUIbI, MOCIYr, HeMaTepialbHUX AaKTHUBIB,
OyIb-sIKMX 1HIIMX BUIOJl HEMAaTepiaJIbHOrO YW HE TPOILIOBOTO XapakTepy, SKi MPOMOHYIOTh,
o0ILAIOTh, HANAIOTh YHM OJIEPXKYIOTh 0O€3 3aKOHHMX Ha T€ TiACTaB), SKa HE BUKIUKAE
OOTpYHTOBaHUX CYMHIBIB;

2) MPaBOMIPHOCTI MOUIMPEHHS 3aKOHOJABYOTO BHU3HAYCHHS HEMPABOMIPHOI BHTOJM Ha
HopMu Pozniny XIV-1 3aransHoi wactuaun KK Vkpainu, ockinbku HasiBHa y unHHOMY KK
VYkpaiau nedinimis HenmpaBoMipHOi BUroau copMyIbOBaHa BUKIIOYHO Ui CT. cT. 354, 364,
364-1, 365-2, 368, 368-3, 368-4, 369, 369-2 ta 370 KK Ykpainu®, B Toi yac ik 3aCTOCYBaHHS
3aKOHY MPO KPUMIHAJIBHY BiJMOBIJAIBHICTh 32 aHAJIOTIEI0 CyBOpO 3a0opoHeHo (4. 4 cT. 3 KK
VYkpainn).

3i cBoro 00Ky, (hi3uvyHa 0cOo0a BBAXKAETHCS TAKOIO, IO JIi€ BiJ IMEHI IOPUINYHOI 0COOH,
TOJ1, KOJIM BOHA HaJiJeHa TICBHUMH MMOBHOBAKCHHSMH 1 Ji€ y X MexkaX. Taki MOBHOBa)KEHHS
BU3HAYAIOTHCS HOPMATUBHUM aKTOM, CTAaTyTOM, ITIOJIO)KCHHSIM, JIOTOBOPOM, JIOBIPEHICTIO
tomo. Skmo meBHa (izuyHa ocoba abo HE Ha/iIeHa MOBHOBAXKEHHSIMH, a00 BHWILIIA 3a X
MEX1, BUNHEHI HEIO0 aKTH MOBEIAIHKM HE MOXXYTh BBa)KaTHCS TaKHUMH, 110 31MCHEHI Bl iMeH1
IOPUIMYHOT OCOOM, SIKIIO OCTAaHHS PETPOCICKTUBHO IX HE CXBAJIUTh. BTiM, y XOJIHOMY
MPAaBOYCTAaHOBUOMY JIOKYMEHTi, JOBIpEHOCTI, JOroBOopi ab0 HOPMAaTHBHOMY akTi He

3 pumimxa no cr. 354, 364, 364-1, 365-2, 368, 368-3, 368-4, 369, 369-2 ta 370 KK Ykpainu —
T HENPAGOMIPHOIO 6U200010 CIiJI PO3YMITH TPOIIOBI KOIITH YM 1HINE MailHO, TIEpEeBaru, MiIbIH,
MOCTYTH, HEeMarepiajbHI AaKTHBH, OyIb-AKi 1HIII BUTOAM HEMAaTEpiaIbHOTO YH HErPOIIOBOTO
XapakTepy, AKi MPOMOHYIOTh, OOIIAIOThH, HAJAIOTh YA OJCPKYIOTh 0€3 3aKOHHUX Ha TE IT1/ICTaB.
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BIIIYKAE€TbCA ~ TOJIOKEHHS  IIOJI0  HAJJICHHS  MpeJCTaBHUKA  IOPUAMYHOI  ocobu
MOBHOBA)KEHHSAMH BUMHHUTH KpUMIHAJIbHE MpaBonopyiieHHs. Skio neBHa ¢i3ndHa ocoda HE €
YIOBHOBAKEHOIO (HOPMATHUBHUM aKTOM, CTaTyTOM, IIOJIOKEHHSM, JOBIPEHICTIO, JOTOBOPOM
TOIIIO) BUMHUTHU KPUMiHAJIbHE MPABOMOPYIICHHS, TO II€ 03HAYa€ HE MO0 1HIIE, HIK BUX1J TaKO1
0co0M 3a MeX1 HaJlaHUX MIOBHOBaXKEHb, TOOTO €KCIIeC.

[Ipuknaau ekcrecy BUKOHABLS € MIMPOKO BIJOMUMH Yy KpUMIHAJILHOMY Mpasi (4. 5 cT. 29
KK Vkpainn). Tak, skmo ocoba-1 “B iHTepecax” ocoOH-2 MPOTUIIPaBHO MM030aBUIIA KUTTS
MIEBHOTO CBiJIKa, ajie 0coba-2 He 3Haja 1 CBOEI0 CBIJIOMICTIO HE OXOILIIOBaNa TaKUi mepedir
MOJIiM, BIJACYTHI MIiJICTaBH JJIsi BiJIMOBIIATBHOCTI 0cOOM-2. AGO SKIIO ABI OCOOM BUYMHHUIIU
KpPaJDLKKy 1 3aJIMILIMAIM MICLIE€ 3JI0YMHY, a MOTIM OJHAa MOBEpHYyJacs 1 “B 1HTepecax’ ix 000X
3HUIIWIA OyAMHOK NUISIXOM MiAMNAay, aje Mepila HIY0ro He 3Haja 1 CBOEI0 CBIJOMICTIO HE
OXOTUTIOBAJIa BUNHEHHS TAKUX JIii, TO y 3B 53Ky 3 €KClIeCOM (BUXOJIOM 3a ME¥K1 JOMOBJIEHOCTI)
BIJIMOBIJAJIBHICTh HE MOLIMPIOETHCS Ha Mepiry ocoly, HaBiTh AKIMIO “B 1i iHTepecax” OyIlo
3HUILUTH BIIOUTKH Ta 1HIII JOKA3H.

Brim, y HaBeneHil CTpYHKIM CHCTEMI CIIOCTEPITaeThCs OKPEMUN HE3pYUHUIN TUCKYCIMHUMA
BUMAJOK, ke BiAMoBigHO 10 1. 24 [loctanoBu [Inenymy BepxoBuoro Cyny Ykpainu “TIpo
CYJIOBY MPAaKTUKY y CIpaBax Mpo 3704uHU NpoTH BracHOCT” Bix 06.11.09 p. Ne 10 — “.. . axmio
rpymna oci0 3a nonepeaHbO 3MOBOI0 Majla HaMIp BUMHHMTU KPaabKKy 4d rpaldik, a oJuH 3 il
YYaCHHKIB 3aCTOCYBaB a00 MOTPOXKYBaB 3aCTOCYBAHHSIM HACHIIbCTBA, HEOE3MEUHOTO JIJIS KUTTS
YM 3710pOB’Sl MOTEPILIOro [eKciec], To Al bOro yYacHUKA HAJIEKUTh KBaTi(iKyBaTH sIK po30ii,
a Jii 1HIMX 0ci0 — BIAMOBIIHO K KPaADKKY UM rpalOik 3a YMOBH, 110 BOHU O€3MOCEpEeHbO HE
CIPUSIIM 3aCTOCYBaHHIO HAaCWJIBCTBA a00 HE CKOPUCMANUCA HUM I 3aBOJIOJIHHS MaiHOM
MOTEPIIOro”, TOOTO KOMM CKOPUCTATUCS 3aCTOCOBAHUM HACHIIBCTBOM CTa€ MOXKIMBUM
(haKTUYHO HE OXOIUIIOIYM MOT0 CBOEIO CBIOMICTIO (HAIIPUKIIAL, TPU CIIBYYaCHUKHU BUKPAJIaIH
MaifHO 3 TPHOX 130JIbOBAHMX KIMHAT OAHOTO MPHUMIIIEHHS, OJIMH 3 HUX 3aCTOCYBaB HACHIILCTBO
JI0 TOCTIOZIApsI, aJie 1HIII He 3HAJH MO 11e, BTIM, BC1 pa30M BHHECIH MAHO 32 MEXI MPUMIIIEHHS
1 3roI0M PO3MOALIHIIN HOro Mk cO00I0).

Mix TUM, Yy BUIAJKy BUXOJY 32 MEX1 HaJaHUX MMOBHOBA)XXEHb OYb-SKHI aKT MOBEIIHKU
3 00Ky (i3M4HOT 0COOM HE MOXKE MOPOJPKYBATH MPABOBI HACTIAKK JUISI IOPUAUYHOI OCOOH.
[omo Takoi ¢izuyHOi 0COOHM BiICYTHI MiJCTaBU BBAXKATH 1 YIIOBHOBA)KEHOIO, B TOMY YHCIII, Y
PO3yMIHHI BU3HAYEHHsI, K€ HOPMATHBHO 3aKkpiruieHe y mpumitii 1o cr. 96-3 KK VYkpainu:
“mpu  ynogHosadicenumu ocobamu IOPUIUYHOT OCOOM CIiA PO3YMITH CIY>KOOBUX 0OCI0
IOPUAMYHOT 0COOM, a TAKOXK 1HIIHMX 0Ci0, sIKi BiJIMOBIAHO 0 3aKOHY, YCTAHOBUUX JIOKYMEHTIB
IOPUAMYHOT 0COOM YU AOTOBOPY MalOTh MPABO AISTH Bl IMEHI IOPUAUYHOI ocoOu”.

Excriec (He-)ymoBHOBa)KeHOI 0COOM HE MOXKE PO3TIIAIATHCS K TaKHid, [0 BYMHEHUH Bil
iMeHi ropuanaHoi ocobu Ta(abo) B 1i iHTEpecax.

Icaytoui mpaBoBI Mojedl KpPUMIHAJIBHO-TIPABOBOTO BIUIMBY Ha IOPHIWYHY OCOQY,
30Kpema, respondeat superior Ta alter ego, 1o mommpeHi B CepeAOBHUIIi CUCTEMH 3arajbHOTO
npaBa (Common Law, 30kpema, B Takux kpaiHax sk Crnonydene KopomicTtBo Benukoi
bpuranii Ta IliBHiunoi Ipnannii, Kanaga, Crnomyueni llltatn Amepuku TOmIO), a TakoX B
OKpEeMHX IOPUCIAMKLISX poMaHo-repMaHcbkoi rpynu (ABctpis, benbrisa, KopomniBcTBo
Hinepnanau, ®paHiist To110), TeK MarOTh NMEBHI MEXI1, aJKe JUIsl MPUTATHEHHS KOoproparlii
(ropuryHOi 0COOM) A0 KPUMIHAJIBHOI BiAMOBIMANBHOCTI HEOOXiAHO, MO0 i areHT BYMHUB
HE3aKOHHE JisTHHS (aCtus reus) B 310poBOMY Iiy31i (TOOTO, 32 YMOBH HAassBHOCTI BUHHOT BOJII —
mens rea), KpiM TOro, MOBUHEH IATH HE BUXOJSYM 32 MEXI CBOiX MOBHOBAa)KEHb, a TAKOXK
II0JI0 TAKOT'O areHTa HeoOX1JHO TOBECTH MOro HaMip MPUHECTH KOpHopallii IEBHY KOPUCTb.

Tak, respondeat superior (BiIMOBiJb BHINOTO KEpiBHUKA, BiJg JarT. — “HeXal MaH
BIJINIOBiJIa€”) € TPaBOBOI JOKTPUHOIO, IO Tependadae HOPUANYHY BIAMOBIIATBHICTD
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poboTomaBilg abo MPUHIMIANA 3a HEMPAaBOMIpHI il mpaiiBHHKa abo areHTa, SKIIO Taki Ail
BiIOYBAIOTHCS B MEKax TPYIOBUX a00 areHTCHKUX BIIHOCHH. SIK IIpaBuMIIO, MPHU 3aCTOCYBaHHI
npuHImIy respondeat sSuperior mo3wBad mparHe NPUTATHYTH JO BIAMOBIIATBHOCTI SIK
poOoTOaBLsA, Tak 1 MpaliBHUKA, TaKMM YHWHOM, CYJ KEpPYETbCA ITOKTPUHOIO COJIIJIAPHOL
BIJIMOBIIAJILHOCTI TIPH IIPU3HAYEHHI BIAIIKOYBaHHS 30UTKIB [5].

Alter ego (“mpyre 57, “Teopist OTOTOXXHEHHS’) € 1HIIIOK MPABOBOIO JTOKTPUHOIO, 3TiTHO 3
SKOIO CyJl BU3HAE, 1110 KOPIOpallis He € OKPEMOIO 0c00010 BiJ (DI3UYHOI YU IOPUANYHOT 0COOU-
akirionepa, ToOTO BOJS 1 Jdis YIMOBHOBWXEHUX OCIO IOPUIWYHOI OCOOM OTOTOXKHIOIOTHCS 3
BOJICIO 1 Ji€0 camoi ropuauyHoi ocobu. CyJ 3acTOCOBYye Iie MpaBUJIO ISl TOro, 100
ITHOPYBAaTH KOPHOPAaTUBHUN CTATyC TPYNU AakLIOHEPIB, MOCAJAOBHX OCI0 Ta JUPEKTOpPIB
Kopropailii (FopUIUYHOT 0COOM y KOOpAMHATaX BITYM3HSHOTO MpaBa) 3 TOUKH 30pYy IXHBOT
oOMexeHol BiamOBiAaNbHOCTI. 3actocyBanHs alter ego pmae cyay mijacTtaBd NpoOOHMTH
KOPIOpaTUBHY 3aBICY 1 MPUTATHYTU OKPEMUX aKLIOHEPIB A0 OCOOMCTOI BIAMOBIAAIBHOCTI 3a
6opru kopnopauii [1].

HacrymHoro mpoGaemoro mromo cr. 96-3 KK Ykpainm BOadarOThCsA CKIATHOINI Y
BCTAHOBJICHHI HEOOXITHOTO NPHYMHHOTO 3B’SI3Ky MDK IepeA0adYeHHM Yy IYHKTI JIPyromMy
YaCTUHU Tiepiioi MissHHAM (*“...He3a0e3MeueHHs] BUKOHAHHS MOKJIACHUX Ha ii YIOBHOBaXKEHY
0co0y 3aKOHOM a00 YCTaHOBUYMMHM JOKYMEHTAMU IOPUIUIHOI 0COOM 0OOB’SI3KIB MO0 BXKUTTS
3aXO/iB 13 3amoOiraHHs KOpymii...””) Ta Hacaigkamu (“...IM0 MPHU3BEIO 10 BYMHEHHS OY]b-
SAKOTO 13 KPUMIHAJIBHUX TPaBOMOPYIIEHb...”), aJke BIAMOBIAHO [0 ICHYIOUHUX ¥
KpUMIHAJbHOMY MpaBl YKpaiHU MpaBui, HEOOXIAHUN NMPUYMHHUN 3B 30K, Ha BIIIMIHY Bij
BHITQIKOBOTO MMPUYMHHOTO 3B’ 53Ky, MA€ MICIIE JIMIIIE TOi, KOJIHU JiSTHHS BUCTYIIA€ HEOOX1THOIO
YMOBOIO, Oe3 sikoi HeMOXXJIMBE HacTaHHs Hacminky (conditio sine qua non): a) mpuyuHa
MOBHHHA MEpeIyBaTH y Yaci HACHiAKY (ayie “micis’” He 3aBkIu O03Havae “BHacHiok” (post hoc
non est propter hoc); 6) mpuuMHa Ma€ BHMKJIMKATH HACHiJOK (3B’SI30K TMOPOHKCHHS);
B) PO3IJIsTyBaHA MOJIS € TOJIOBHOIO, BU3HAYAILHOIO YMOBOIO ((paKTOpPOM) HACTYITHOT; T') IEBHA
MOJ1sl 3 HEMUHYYICTIO BUKJIMKAE HACTYITHY.

Tox, ckmamHoOIIl BOAYAIOTHCA y TOMY, MO0 MO3a PO3YMHHMM CYMHIBOM JIOBECTH, IIO
nistHas (.. .He3a0e3neueHHs BAKOHAHHSI TIOKJIAJIEHUX Ha 11 yIIOBHOBaXXeHY 0c00y 3aKOHOM abo
YCTAaHOBYUMHU JOKYMEHTAMH OPUIUYHOI 0COOM OOOB’SI3KIB IIOM0 BXKHUTTA 3aXOMdiB 13
3ano0iraHHsl KOPYIIIii...””) BHCTYIAE TOJOBHOIO, BH3HAYAILHOI YMOBOKO Hachiaky (“...m1o
MPU3BEJIO J0 BYMHEHHS OyAb-SKOTO 13 KPUMIHAJIBHUX MPABOMOPYIICHb...”), IO came
posrisigyBaHe issHHA (““...He3a0e3rmeueHHsT BUKOHAHHS TMOKJIQJCHUX Ha il YIOBHOBAaXKEHY
0co0y 3aKOHOM a00 YCTaHOBUMMHM JOKYMEHTAMU IOPUIUIHOI 0COOM 0OOB’SI3KIB MO0 BXKUTTS
3aXOJIiB 13 3amo0iraHHs KOPYIIIi...”) 3 HEMHHYYICTIO BHKJIMKAIO BYMHEHHS OY/b-SIKOTO i3
KpUMIHAJIBHUX MpPaBONOpYIIeHb, Nepeadadenux y crarrsax 209 1 306, wactuHax mepmrii i
apyriit crarti 368-3, wactuHax mepmriii 1 apyrii crarri 368-4, crarTax 369 1 369-2 KK
VYkpainu, He3a1eKHO BiJ] BCIX HIIUX (AKTOPIB Ta 0OCTABHH.

Jucknenmep (Bin aurn. Disclaimer — “BigmoBa Bij BiAMOBIqaIbHOCTI”).

3a iHIIOIO 1 BXKE HE 3a00POHEHOIO0 AHAJIOTIEI0, HA KINTAIT TBEPIKCHD ‘‘BUIABHHUIITBO HE
Hece BIJIMOBIJAIBHOCTI 1 HE HaJa€ TrapaHTid y 3B’s3Ky 3 myOsikauiero ¢akTiB, JaHUX,
pe3yabpTaTIB Ta iHIIOI 1HGOpMaIlii”, “peaakiiis He Hece BIAMOBIAAIBHOCTI 32 3MICT aBTOPCHKHUX
MaTepianiB”’, “BCi MEPCOHaXI € BUTAJAaHUMH, Ta OyAb-KHi 30ir 3 peasbHO XUBUMH a0o
MOMEPJIUMHU  JIFOJIBMH  BUIAJKOBHI®, BHCIOBJICHI Yy TIhOMY JOCTI/DKEHHI CYMHIBH Ta
3ayBa)X€HHS HE MAlOTh HA METI KPUTHUKY 3apajau Hei camoi, abo OoKyBaHHS €()EeKTHBHOTO
3aCTOCYBaHHS HOPM UWHHOTO 3aKOHOJIAaBCTBAa, HATOMICTh CIPSIMOBaHI Ha MOKpAIICHHS
OCTaHHBOTO Ta YCYHEHHS BHYTPIIIHIX MPOTUPIY.
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BucHoBkM Ta npono3uii.

Bb6auaroThcss MmiACTaBH IS HACTYIHUX TMPHUIYIICHb: 1) OMHMM 3 OCHOBHHUX 3aBJaHb
MOSIBU Y IPAaBOBOMY IIPOCTOP1 (PEHOMEHY FOPUANYHOI OCOOM B SIKOCTI OBHOLIHHOTO CY0’ €KTa
MPaBOBUX BIJIHOCMH CBOr0 Yacy BHUCTyHajda HEOOXIJHICTh BUBEACHHS 3-MiJ IOPUAUYHOTO
KOHTPOJIIO Ta BiAMOBITAIBLHOCTI BCIX 3aIlikaBlIeHUX (Pi3MUHUX OCiO (3aCHOBHHKIB, IHBECTODIB,
YYacCHUKIB TOINO), SIKI BOJIUIM KapJAMHAJIBHO TMO30yTHCA mepeOyBaHHS y HeOe3neyHOMY
IIPaBOBOMY CTaTycCl, IO CBOTOAHI IMEHYyeTbcd “‘pi3MyHa ocoOa-miAnpueMens” 3 yciMma
CYNyTHIMH HOMYy pH3WKaMH BTpaTH KHUTTS, 3[0pOB’Sl, MaiiHa, POAMHU, CBOOOAM, YECTI i
TiIHOCTI Ta IHIIMX BaKJIMBHX Ojar; 2) B MOMEHT BHHHMKHEHHS Ta IOIIUPEHHS (EHOMEHY
IOPUAMYHOI OCOOM TOCTPO BHHMKAJIO MUTAaHHA MPO T€, SKUM YUHOM MOJIOHE BIpTyajbHE
YTBOPEHHSI MOX€ HECTH BIJIOBIAAJIBHICTh, B TOMY 4YHCIl (D)IHAHCOBY, MailHOBY, JOTOBIPHY,
[UBUTBHY Ta KPUMIHAJIbHY, sKi ii e(eKTHBHI (OpMH MOXKYTh OYTH 3aCTOCOBaHi J0 HhOro. Take
caMme MUTaHHS ChOTOAHI mMocTae mo BimHomeHHIO A0 LI, Komm po3risAaeThCss MOMXKIHUBICTH
BU3HAHHS MOro (HE-)IOBHOIIIHHUM CY0’€KTOM IMpaBOBIAHOCHH. BiAmoBigp Ha HBHOTO CIIiJ
IIyKaTH y TUIOMIMHI CIa0KUX MICIHb (Bpa3iMBUX TOYOK), SKUMHU MJIsl JIIOAUHU € KUTTS Ta
3I0pOB’S (JIO MOMEHTY B1IMOBH OUJIBIIIOCTI JIEPKaB BiJl CMEPTHOI KapH Ta TUIECHUX MTOKAPaHBb),
ocobucta cBoboma (ct. ct. 60 — 64 KK Ykpaian), maiiHo Ta iHmn aktuBu (cT. cT. 53, 58, 59
KK VYkpainn), 3aiikaBieHIiCTh y 30€pekeHHI MpaBa o0iiiMaTH TMEBHI MOCAaad YU 3alMaTUCs
neBHot0 JispHICTIO (cT. 55 KK Ykpainu), abo 3arikaBieHICTh y 30epekeHH] BiiiCbKOBOTO,
CHEI[IaJIbHOI0 3BaHHS, paHry, 4uHy abo kBamidikamiiiHoro knacy (ct. 54 KK Vkpainn),
BUMYIIEHICTh MPUMYCOBOTO BHKOHAHHS TPOMAJCHKMX a00 BUMpPaBHUX poOIT (CT. cT. 56, 57
KK Vkpainu), mist ropuanyHoi ocobu — MalWHO Ta iHIN aKTUBH (3aXOAM KPHUMIHAJIBHO-
MpaBoBOro xapakTepy y Burisi mrpady — ct. 96-7 KK Ykpainu a6o xoHdickarii — cT. 96-8
KK Vkpainu), MoxxnuBicTh icHyBaHHA (JikBinauis — cT. 96-9 KK Ykpainu) Toiio.

OCKUIBKH B KOJJHOMY HOPMAaTHUBHOMY aKTi, CTAaTyTl, JOrOBOpi, MOJOKEHHI a00 1HIIOMY
JOKYMEHTI, SIKM OKPECIIOE€ 3MICT [ISJIBHOCTI IOPUIUYHOI OCOOM, HE BIIIIYKAETHCS
BU3HAYCHHS 11 1HTEpeCy SK CIPSIMOBAHOTO Ha BUMHEHHS KPUMIHAIBHHUX MPABOMOPYIICHb 200
IHIIMX CYCHUIbHO HEOE3NMeYHHMX JisiHb, BUKIUKAE OOIPYHTOBAHUI CYMHIB TBEpPKEHHS, IO
iHTEpecaMu IOpUAMYHOI OocoOM (30Kpema, ii akIliOHEepiB, 3aCHOBHHUKIB ab0 YYacCHHKIB,
TPYIOBOTO KOJEKTUBY 1, HaBiTh, KPEIUTOPIB TOIO) OXOIUIIOETHCS HE TUIBKH JIeTaldbHa
JUSTBHICTh, B TOMY YHCJII IIOAO OJIEPXKAaHHS MPABOMIPHOTO MPUOYTKY, aje HaTOMICTh:
1) orpuMaHHs HE (I3UYHOI, aje caMe HOPHIUYHOK OCO0OK HEMPaBOMIPHOI BUTOJM;
2) CTBOPCHHSI YMOB JUIS OTPUMAaHHS Takoi BUTOIW; 3) BUYMHEHHS Jid, CIPSIMOBaHMX Ha
YXWJICHHS BiJ] Tiepen0aueHol 3aKOHOM BiMOB1aIbHOCTI.

Kowmnerenuis ¢ynaatopiB ab0 y4acHUKIB IOPUIMYHOI OCOOM TMOILIMPIOETHCS Ha BCl
MUTaHHA, TIOB’s3aHl 3 il CTBOpEHHSIM, (PYHKLIOHYBAHHSM Ta NMPHUIHHEHHSM, TOMY € IIJIKOM
NpUPOIHIM came iM BHUpINIyBaTH, IO KOHKPETHO BXOAWTh B KOJO ii iHTEpeciB, a MIO
3HaXOJUThCA 1032 HOTO MEKaAMHU.

ini y BUAsSAl OTpUMAaHHS OPUIMYHOIO OCOOOI0 HEMPABOMIPHOI BUTOJIM, CTBOPEHHS
YMOB JJIsi OTPUMaHHS Takoi BUroau Ta(abo) BUMHEHHS Iiil, COPSIMOBAaHMX HA yXWJIECHHS Bij
nepea0avyeHoi 3aKOHOM  BIJMOBIMAJIBHOCTI, a TaK caMO BYWMHEHHS IHIIMX CYCIIJIBHO
HeOe3MeYHX MAiil, MOKYTh HE CITIBIIAJIaTH 3 CHPABKHIMU 1HTEPECAMH IOPUIUYHOI OCOOH, TOXK
3a3HauyeHl [ii MOXYTh SBIATH COOOI0 HEBIPHO BHUTIYyMayeHi YHNOBHOBAXEHOIO (i3WIHOIO
0c0o0010 BIAMOBITHI 3aBJaHHA Ta IHTEpECH MOPUAMYHOI ocobm. Y Oyap SKOMY BHIIAIKy
HEOOX1IHO IIyKaTu Kputepli abo apryMeHTH Hjisi CIPOCTYBAHHS TaKOTO TBEP/DKEHHs I03a
PO3YMHHUM CYMHIBOM.

Haninennss ropuaumdHoi 0cOOM KaTeropi€l0 TEBHUX IHTEPECIB, SKIO TPU IMHOMY
ITHOPY€ETHCS TO3UIlIS TUX 3alliKaBIEHUX Cy0’ €KTiB, 5Kl (POPMYIOTh HAMPSMKH 1 MPIOpUTETH 1l
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TISUTBHOCTI, @ TaK CaMo 3 ypaxXyBaHHsM 11 BIPTYaJIbHOTO XapakTepy, 10 BKa3ye Ha BIJICYTHICTh y
Hel KOTHITMBHMX BJIACTUBOCTEH, IIOYYTTIB, CBIJOMOCTI, IIUICCTIPIMOBAHUX HaMIpiB, 5K
3aKOHOCIYXHSIHUX, TaK 1 CYCHUIBHO HEOE3MEYHUX TOIIO, € aKTOM aHTpOonoMopdizamii 1IbOro
BUTAJIAHOTO YTBOPEHHSI, TOOTO NIEPEHECEHHS Ha HhOT'O MO3UTHBHUX 1 HETATUBHUX PUC JIFOIUHU.

VY cBoro yepry, AUCKycis o0 MOxJIuBOCTI HaauieHHs LI meBHOro cTyneHr po3BUTKY
CTaTyCOM IPaBOBOI MEPCOHU, TOOTO, BU3HAHHS Cy0’€KTOM MPABOBITHOCHH, MiJ Yac SIKOi OJJHUM
3 apryMeHTIB BHUCTYIA€ Te€3a MPO BIJICYTHICTh Y HBOTO CBIJOMOCTI a0O IHIIUX BJIACTUBOCTEH
JIIOJIMHU, MOXKe OYyTH pO3B’si3aHa K 3a paXyHOK BU3HAHHS TOTO (akTy, 10 BCl OCHOBHI Cy0’ €KTH
npaBoBiTHOCHH ((hi3U9HA 0c00a, FOpUINYHA 0co0a, AeprKaBa) € PI3HUMHU 1 HE CXOKHUMHU OJWH Ha
OJIHOTO, TaK 1 nuIsixoMm antpornomopdizarii 11 3a HaBegeHOIO BHIIIE aHAJIOTIEIO 3 IOPUAUYHOIO
0c00010.

HopmaTtuBHe dopMyntoBaHHs “oiep:kaHHsI HEMPABOMIpPHOT BUTOIH IOPUIUYHOIO 0CO00I0”,
ske 3akpimiene y cT. 96-3 KK VYkpainu, nopomkye nutanHs npo: 1) OpuHIMIOBY MOXIIMBICTh
OJIepKaHHs IOPUIMYHOIO0 0COO00 HEMTPABOMIPHOI BUTO (TPOIIOBUX KOIUTIB UM IHIIOIO MaiiHa,
TepeBar, Mijbr, OCIyT, HeMaTepialbHUX aKTHUBIB, OYyAb-IKUX 1HIIWX BUTOJ HEMATEPIiaIbHOTO YU
HE TPOIIOBOTO XapaKTepy, Kl MPOMOHYIOTh, OOIISIOTh, HAIAI0Th UM OJEPKYIOTh 0€3 3aKOHHUX
Ha T€ MIJCTaB), KA HE BUKIUKAae OOIPYHTOBAHUX CYMHIBIB; 2) MPaBOMIPHICTb MOIIMPEHHS
BHU3HAYEHHsI HETpaBoMipHOi BUroau Ha Hopmu Po3aiunry XIV-1 3aransHoi yactunu KK Ykpainuy,
ockinbku HasgBHE Y ynHHOMY KK Ykpainu Bu3HaueHHS HEMPaBOMIPHOi BUTO/IU C(HOPMYIHOBAHO
BUKJIIOYHO I CT. cT. 354, 364, 364-1, 365-2, 368, 368-3, 368-4, 369, 369-2 ta 370 KK
VYkpainu, B TOH 4ac sIK 3aCTOCYBaHHS 3aKOHY IIPO KPUMIHAJIbHY BIAMOBIJAJIBHICTh 32 aHAJIOTIE0
cyBopo 3a6opoHeHo (4. 4 cT. 3 KK Vkpainn).

®diznyHa 0c00a BBAXKAETHCS TaKOIO, IO JIi€ BiJ IMEHI FOPUINIHOI OCOOH, TOJI, KOJIM BOHA
HaJICHa TICBHUMHU TIOBHOBXEHHSMU 1 3JIIACHIOE CBOIO [ISJBHICTE Yy ix Mexkax. Taki
MMOBHOBXCHHSI BU3HAYAIOTHCS HOPMATHBHUM aKTOM, CTaTyTOM, IIOJIOXKCHHSM, JOTOBOPOM,
JoBipeHicTIO Tomo. fkmo meBHa ¢i3uyHa ocoba abo He HaJijIeHa MOBHOBAKEHHSIMH, a0o
BUIIILIA 32 1X MEX1, BUNHEH] HEIO aKTU TIOBEIIHKH HE MOXKYTh BBAXKATHUCS TAKUMHU, 1110 31HCHEH1
BiJl IMEH1 IOPUIUYHOT OCOOH.

XKonmuuit mpaBoycTaHOBUMH JTOKYMEHT, OBIPEHICTh, JIOTOBIp a00 HOPMATHBHUN aKT HE
nependavae MmoyoKeHb MO0 HAJUICHHS MPEICTaBHUKA FOPUIUYHOI 0COOM MOBHOBAKEHHSIMU
BUMHHUTU KpHUMIHAJIbHE MPaBOMOpYUIEHHS. SIKIo meBHa ¢i3uyHa 0coba HE € YIOBHOBAKEHOIO
(HOpMATUBHUM aKTOM, CTAaTyTOM, IIOJOXEHHSM, JOBIPEHICTIO, JOTOBOPOM TOIIIO) BUMHHUTH
KpHMiHaJIbHE MPAaBOMOPYILEHHS, TO 1I€ 03HAYa€ HE M0 iHIIe, HDK BHXIA TaKOoi 0COOM 3a MeExi
HaJIaHNX TOBHOBAaXXCHb, TOOTO eKcrec. SIKmo Ha 1€ He 3BepTaTd yBary, TOJi B3araii
BTPAYa€ThCs CEHC BUOKPEMIICHHSI CTICIIAIbHOTO Cy0’eKkTa (“yImOBHOBaXEHOI 0cO0n ™).

VY BuUmajKy BHXOIY 3a MEXi HaJaHWX MOBHOBAXKEHb OYAb-SIKHI aKT TMOBEIIHKU 3 OOKY
¢i3u4HO 0cO0M HE MOYKE TIOPOKYBATH MPABOBI HACTIAKK I fopuanuHoi ocodu. 1{omo Takoi
¢b131uyHOi 0cOOM BIJCYTHI MiJICTaBU BBAXXKATU 11 YMOBHOBAaXXEHOIO, B TOMY YHCII, Y PO3yMiHHI
BH3HAYEHHSI, IKE HOPMATUBHO 3aKpiruieHe y npumitii Ao cT. 96-3 KK Ykpainu.

Excriec (He-)ynmoBHOBa)XX€HOI 0COOM HE MOXKE PO3TJISIATUCS SK TAKWU, 10 BYNHEHUN BiJl
IMeH1 IOpUANYHOT 0coOu Ta(abo) B ii iHTEpecax.

Jlist 3acTocyBaHHs MMoyIokeHb CT. 96-3 KK Vkpainu y unHHIN penakiiii HCOOX1HO JOBECTH
TE3y MPO Te, 10 OTPUMAHHS IOPUIMIHOIO 0COO0I0 HETPABOMIPHOI BUTO/IA, CTBOPSHHS YMOB JIJIS
OTPUMAaHHS TaKoi BUTOAM Ta(a00) BUMHEHHS Jii, CIIPSIMOBAHUX HA YXWJIECHHS BiJl repen0adeHol
3aKOHOM BIJIMOBIJANTBHOCTI, @ TaK CaMO BYMHEHHS IHIIUX CYCIIJIBHO HEOE3MEeUYHUuxX i,
nepedyBao y Mekax KoJia ii IHTepeciB MOMpH Te, IO Takl dii HIKOJW He OyAyTh 3aKpillieHl y
KOAHOMY HOPMAaTHBHOMY aKTi, ii CTaTyTi, MOJIOKEHHI, IOTOBOPI TOIIO.
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Heo0xiqH0 HOpMAaTHBHO YITKO BU3HAYUTHCS MI0JI0 CY0’€KTa, B KOMIIETEHIIIIO SKOT'O MOXKE
BXOJIMTH BU3HAUEHHS TMHUTaHHSA 00CATY 1 3MICTy “iHTEpeciB” IOPUAMYHOI 0COOM, 30KpeMa,
TaKUMU 0COO0AMHM MOXXYTh OyTH i1l (yHIATOPH, AKIIOHEPH, YYACHUKH, KPEIUTOPH, TPYIOBHI
KOJIEKTUB TOIII0, 200 OpPraHu 4d OCOOU ONEPaTUBHOTO KEPYBAaHHS — AUPEKTOP abo 1HII 0coOH,
SIK1 YITOBHOBaYKEH1 HAJIG)KHUM YMHOM, B TOMY YHCJII Ha MiCTaBi JOrOBOPY, JOBIPEHOCTI TOIIIO.

Tak camo, HEOOX1THO MOIIMPUTH BU3HAYEHHSI HENIPABOMIPHOI BUroau Ha HOpMmH Pozniny
XIV-1 3aransnoi yactunu KK Ykpainu.

Bb6auaeThcsi mpoOIEMHOI0 MOXIJIHMBICT, BCTaHOBIEHHS 1mog0 cT. 96-3 KK Ykpainu
HEOOX1HOTO MPHYMHHOTO 3B’S3KYy MDK Iepea0adeHHM Y MYHKTI APYroMy YacTHHH TEPIIoi
nistHHSAM (““...He3a0e3MevYeHHs] BUKOHAHHS MOKJIaJICHUX Ha il YTOBHOBaXXEHY 0CO0Y 3aKOHOM ab0
YCTAaHOBUMMH JOKYMEHTAMH IOPUIAYHOI 0coOM OOOB’SI3KIB MO0 BXKHUTTA 3aXOMAIB 13
3armo0iraHHs Kopymmii...”) Ta Hachiakamu (“...IM0 TPHU3BEIO 10 BYMHEHHS OYIb-IKOTO 13
KpUMIHQJIbHUX  MPaBONOPYUIEHb...”), Koinu  JigHHA  (““...He3a0e3neueHHs  BHUKOHAHHS
MOKJIAJICHUX Ha 1 YIOBHOBaXXCHY 0CO0Y 3aKOHOM a00 YCTAaHOBYHUMH JOKYMEHTaMH FOPUIMIHOL
0coOM 000B’SI3KIB OO0 BXKUTTS 3aXOJIB 13 3al00IraHHsA KOPYIIIIii...”) BUCTYIA€ TOJOBHOIO,
BU3HAYaIBHOK YMOBOIO HAciAKy (“...10 MPU3BEJIO A0 BYMHEHHS OY/b-SIKOTO i3 KPHMiHAIBHUX
MPaBOMOPYIIEHb...” "), caMe po3risiayBaHe JisHHS (... .He3a0e3neueHHs BUKOHAHHS MOKJIaACHUX
Ha il YIOBHOBaXEHY 0COO0y 3aKOHOM a00 YCTAaHOBUYMMH JOKYMEHTAMH FOPUIUYHOI OCOOHU
00OB’SI3KIB IIIOJI0 BXKUTTS 3aXOJIiB 13 3amo0iraHHs KOPYIIii...”") 3 HEMHUHYYICTIO BHKIIMKAJIO
BUMHEHHS OYyJb-SIKOTO 13 KpUMIHAJIBHHUX MPaBONOPYLIEHb, ependaueHux y cratrsax 209 1 306,
YacTUHAX MepIii 1 Apyriit crarti 368-3, yacTuHax nepiii 1 gpyrii cratti 368-4, cratrsax 369 1
369-2 KK VYkpainu, He3aJ1exHO BiJ] BCiX iHIIUX (aKTOpiB Ta 0OCTABUH.

IlepcnekTHBH NMOAAJIBIIMX HAYKOBHUX J0CTiIKeHb. [lopylieHi nuTaHHsS Ta HajaHa iM
aBTOPCHKA OLIIHKA € JUCKYCIHHUMH Ta BIAKPUTHUMHU JUIl KOHCTPYKTUBHOI KPUTHKH 1 IMIHUPOKOTO
OOrOBOpEHHSI 3 OrJISAy Ha 1X aKTYaJdbHICTh Ta BAXKJIUBICTH I 3a0€3MEUYCHHS MOAAIBIIOTO
PO3BUTKY iH(OPMAIIIITHOTO CYCIIIBCTBA B CHCTEMI BEpXOBEHCTBA TIpaBa.

Bukopucrana Jjiteparypa

1. Alter Ego / Cornell Law School. URL: https://www.law.cornell.edu/wex/alter_ego (mara
3BepHeHHs: 13.03.2024).

2. De Franciscis, M. E. Italy and the Vatican: the 1984 concordat between church and state /
M.E. de Franciscis. New York [etc.]: P. Lang, 1989. XII, 349 p.

3. Case of Steel and Others v. the United Kingdom (1999), The European Court of Human
Rights. The International Journal of Human Rights, 3:2, 113-116. URL: https://www.tandfonline.
com/action/showCitFormats?doi=10.1080%2F13642989908406818 (nata 3Bepuenns: 13.03.2024).

4. Permanent Observer Mission of the Sovereign Order of Malta to United Nations. URL:
https://www.un.int/orderofmalta (nara 3Bepaenns: 13.03.2024).

5. Respondeat Superior / Cornell Law School. URL: https://www.law.cornell.edu/wex/ respondeat_
superior (nara 3BepHenns: 13.03.2024).

6. Ryngaert, C. The Legal Status of the Holy See. Goettingen Journal of International Law.
2011. Vol. 3(3). P. 829-859.

7. Te Awa Tupua Whanganui River Claims Settlement Bill. — (New Zealand Legislation,
Parliamentary Counsel Office). URL: https://www.legislation.govt.nz/bill/government/2016/0129/lat
est/DLM6830851.html?src=qs (mara 3Bepaenns: 13.03.2024).

8. The European Court of Human Rights, Case of Puhk v. Estonia, Application Ne 55103/00, 10
February 2004. URL.: https://hudoc.echr.coe.int/eng?i=001-61628 (nata 3Bepuenns: 13.03.2024).

9. bepman I'. /[x. 3anagnas Tpaauuus npasa: snoxa ¢opmupoBanus. Uzn. rp. MHOPA-M —
HOPMA, 1998. 360 c. C. 97, 152, 209-215. Law and Revolution (Harvard University Press, 1983).


https://www.law.cornell.edu/wex/alter_ego
https://www.law.cornell.edu/wex/

IHOOPMALIIS 1 [TIPABO. Ne 2(49)/2024 150

10. Bupox Bumioro antukopymmiitHoro cyny y crpasi Ne 991/846/24 Bin 04 Gepesns 2024 p.
URL: https://reyestr.court.gov.ua/Review/117443133 (nara 3Bepaenns: 13.03.2024).

11. Otpom M.I. Cratyc Cestoro [Ipecrony y MidkHApOIHOMY TIpaBi: AWC. ...KaHI. IOPHUJ. HAYK:
12.00.11. Kuis, 2010. 180 c. C. 45-64.

12. Papythuii O.E. BunHeHHs 37104KMHY BiJl iIMEHI Ta B IHTEpecax IOPUIAYHOI 0COOM: MaTepiaiu
MDKHap. HayK.-TIPaKT. KOH(D. Akmyanvhi npodiemu Kpuminanvhoi gionogioarsnocmi, M. Xapkis, 10-11
x0BT. 2013 p. / peakomn.: B.S. Tamiit (rosnos. pex.), B.I. bopucos (3acT. ros0oB. pen.) Ha iH. XapKiB:
[TpaBo, 2013. 848 c. C. 244-248.

13. Papyrthmii O.E. Tpancdopmariisi npaBoBOi AOKTPUHH IIiJl BIJIMBOM 3allPOBAKCHHS
KpUMIHAJIBHOI BiJIOBIIATHHOCTI FOPUINIHHUX OCIO : MaTepiand MiKHAp. HAYK.-TIPaKT. KoHQ. /Ipasosa
OOKMPUHA — OCHOBA (POPMYBAHHS NPABO6oT cucmemu Oepicasu; pucssd. 20-pivuro Harr. akaj. mpas.
HayK YKpaiHu Ta oOroBOpeHHIO I’ sITuToMHOI MOoHOTpadii “IIpaBoBa mokrpuHa Ykpainu”, M. Xapkis,
20-21 muct. 2013 p. Xapkis: IIpaso, 2013. 1032 c. C. 700-702.

14. Panpyrauii O.E. KpuminanpHa BiANOBIAAIBHICTE IOPUAWYHOI OCOOHM CTaHE KPOKOM JIO
3aKpiIUIEHHS] BIPTYaJbHOCTI JKUTTEBOTO MPOCTOpPY. Enexmponune Haykoge axoge euoanus
Hayionanvnozco ynisepcumemy “FOpuduuna Axademin Yrpainu im. HApocrasa Myopozo”. Ne 1/2011.
URL.: http://nauka.jur-academy.kharkov.ua (nata 3Bepuennsi: 13.03.2024).

15. Panytuuii O.E. MertaBcecBiT Ta 3arajgbHa eKOHOMiKa 100pa i 371a (KpUMiHATBbHO-TIPABOBUI
BHUMIp): 30. HayK. npans [lumanus 6bopomvou 3i 310uunnicmio / penxoin.: B.C. baruprapeesa (rosios.
pen.) Ta in. XapkiB: [IpaBo, 2022. Bum. 44. 152 c. C. 40-68.

16. Panpyrnumii O.E. Micie mTy4yHOrO IHTEIEKTY B CTPYKTYpi CYCHUIBHUX BIJHOCHH, SIKi
OXOPOHSIIOTHCS KPUMIHAIBHUM IPABOM: MaTepiaau HayK. MOMIory @yHoameHmanvHi npobremu
KpuminanvHoi sionogioanvrocmi, M. Xapkis, 7 Bepec. 2018 p. Xapkis: IIpaBo, 2018. 208 c. : 1. C. 98-
102.

17. Pangytnuii O. Cy0’€KTHICTh HITYYHOI'O 1HTEJIEKTY Y KpUMIHAJIbHOMY TipaBi. [lpaso Ykpainu.
1/2018. C. 123-136.

18. Panpyraumiit O. MIiHIMBICTh KOHIENTY CYO0’€KTa TPAaBOBIIHOCHMH Yy MIHJIMBOMY CBITI
HITYYHOTO 1HTENEKTy Ta IudpoBoi MoauHu. Pirocogia npasa i 3aeanvna meopis npasa. — (Hayk.
KypH.) / penkoi.: C. MakcumoB T1a iH. Xapkis: [IpaBo, 2019. Ne 1. 300 c. C. 146-164.

19. Panythumit O.E. 3axomm KpHUMIHQJIbHO-TIPABOBOIO  XapakTepy IIOAO  EJIEKTPOHHHUX
IOPUANYHUX 0Ci0. [npopmayis i npaso. Ne 3(22)/2017. C. 132-139.

20. Pimenns €Bpormeiicbkoro cyay 3 mnpaB moAauHd y crpaBi “T'emmvmen 1 I'eppyn mpotu
Crnonyuenoro KopomiscTa”, 3asBa Ne 25594/94 Binx 25.11.99 p. URL.: https://ips.ligazakon.net/docum
ent/SO0564 (nara 3BepHenns: 13.03.2024).

21. PimeHHs €BpONENHCHKOTO Cyay 3 MpaB JIIOJUHH Y cIpaBi “€roeB mpoTu Ykpainu”’, 3asBa
Ne 17283/02 Bim 06.11.08 p. URL: https://zakon.rada.gov.ua/laws/show/974_433#Text (nara 3BepHEHHS:
13.03.2024).

22. PimeHHs €BpONeNWChKOro Cyay 3 MpaB JIOAUHU y crpasi “HoBik mpoTu Ykpainu”, 3asBa
Ne 48068/06 Bin 18.12.08 p.. URL: https://zakon.rada.gov.ua/laws/show/974 442#Text (maTa 3BEepHEHHS:
13.03.2024).

23. PimenHs €Bpormeiicbkoro cyay 3 mpaB JonuHu y crpasi “Xemndopn Halford mportu
Cnonyyenoro KopomiBcra”, 3asBa Ne 20605/92 Binx 25.06.97 p. URL: https://khpg.org/1363591929
(mara 3BepHeHHs: 15.03.2024).

24. PimeHHs €BpomneichbKOro Cyay 3 IpaB oauHU y crpasi “O06’enHanHs “®epaitn [eren
Toepdadpiken” mpotu [IBeiinapii”, 3asBa Ne 24699/94 Bin 28.06.01 p. URL: https://zakon.rada.gov.
ua/laws/show/980_022 (nata 3BepuenHs: 15.03.2024).

25. Spouwkwmii [1.JI. Aatponomopdizm. Benuka ykpainceka enmmkionenmis. URL: https://vue.
gov.ua/AuTponiomopdizm (mara 3sepueHHs: 13.03.2024).

~ * ok ko ~—~



https://zakon.rada.gov.ua/laws/show/
https://vue/

